logicca

CHARTERED ACCOUNTANTS

Whether or not you have been on top of your tax planning throughout the 2011 year, it is always useful to take a
quick look at some of the opportunities that may be available to you before 30 June as well as refresh upon
some of the housekeeping matters that should be attended to by 30 June. This may also inspire you to give
thought to your tax planning for 2012 and beyond!

Traditionally, as 30 June approaches, taxpayers are looking for opportunities to reduce their tax liabilities for the
year and the cash flow benefits of tax deferral should not be overlooked.

In some cases, however, taxpayers will be looking to take the opposite approach and seek to increase their
level of taxable income in the current year. Some of the reasons this might be the case include:

« To reduce or eliminate the level of carry forward tax losses, perhaps because there is likely to be a
change in ownership or business structure in the following income year;

« Because there will be an increase in the tax rate. Note that in the 2012 year the flood levy will produce
an effective increase in the tax rate for some individuals. For individuals with taxable incomes between
$50,001 and $100,000, the flood levy will be 0.5% of the amount over $50,000. Where taxable income
exceeds $100,000, the flood levy will be $250 plus 1% of the amount over $100,000. As this is a
relatively small levy it is unlikely to have any significant impact upon an individual’'s decision regarding
timing of tax liabilities; and

e To ensure that there is income capable of being distributed by a trust estate, absent which potentially
adverse taxation consequences could arise, including the trustee being taxed at 45% on net income for
tax purposes that was not capable of distribution (including capital gains that may otherwise have
benefitted from the 50% CGT discount and other CGT concessions) or the benefit of imputation credits
attached to franked dividends being lost.

The following comments will be based upon the assumption that the relevant taxpayer is seeking to reduce
their tax liabilities for the 2011 year. This will occur by either or both of the following means:

» Deferral of the recognition of assessable income; or

* Acceleration of the incurrence of allowable deductions.

Before moving onto specific strategies, it may be useful to briefly outline some of the rules regarding timing of
income and deductions.

Income from business activities will generally be returned on an accruals basis and will ordinarily be derived for
tax purposes when a recoverable debt arises. In certain circumstances, however, amounts actually received
but not yet earned by an accruals basis taxpayer will not be derived until the relevant income has actually been
earned.
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Non-business income such as wages, dividends and interest (of a non-financial institution) will generally be
derived for tax purposes on a receipts basis.

Outgoings must be incurred to be deductible. In general, incurrence will arise when the taxpayer has a definite
commitment or presently existing obligation to the outgoing. In certain circumstances, particularly in the case of
financing transactions or other liabilities accruing daily or periodically it will also be necessary that the outgoing
is “properly referable” to the year in which the deduction is sought.

The closing value of trading stock effectively forms part of assessable income. Accordingly, if the closing value
of particular items of trading stock on hand at year end can be reduced for tax purposes, a deferral of taxation
will arise.

Trading stock can be valued for income tax purposes at cost, market selling value or replacement value. There
is also a special valuation basis available for obsolete stock although care must be taken to meet the
requirements set out by the Commissioner in Taxation Ruling TR93/23 before using this basis.

As a different valuation basis can be adopted for each individual item of stock if desired and the valuation basis
used may change from year to year, some considerable flexibility may arise.

Care should also be taken to ensure that costs which may otherwise be deductible outright (for example,
marketing, general administrative expenses and interest or financial expenses) have not been included in the
“cost” of trading stock.

Note also that, unlike the position for capital gains tax (“CGT"), income from land which qualifies as trading
stock is not recognised until the year in which the contract is completed. Accordingly, if a contract for the sale of
land is exchanged before 30 June 2011 but is not settled until after 30 June 2011 there may be scope for a
considerable deferral of income where the “cost” of the trading stock is substantially less than the contract price.

Although interest accrues on a daily basis, with the exception of financial institutions or retailers who provide
credit to customers as a general feature of their business, interest will be derived for tax purposes on a receipts
(crediting) basis. Accordingly, arranging loans or other interest bearing investments so that the interest is due
after year end will defer the taxation of that income.

Dividends, royalties and rental income are generally also derived on a receipts or crediting basis and it may be
possible to arrange your affairs so that any such payments also fall due after 30 June.
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Professional practices generally recognise their income when a recoverable debt is brought into existence.
This will usually be at the time an invoice for professional services is rendered, although this timing may be
influenced by contractual arrangements.

If, however, fees are received in advance of the provision of services, they will not be derived for tax purposes
until the relevant services have been performed.

Simply withholding the issue of an invoice for completed services until after 30 June is not a good idea.
However, where completion of the services can be legitimately scheduled to occur after 30 June the invoice
will also be issued after that date and the desired outcome should arise.

Employment income, whether for past or future income periods, is derived when received by the employee or
dealt with at the employee’s direction.

Where an employee wishes to defer income some limited opportunities may arise, for example by seeking to
ensure that any irregular payments such as bonuses, director’s fees, retirement payments or payments in
respect of any employment related dispute occur after 30 June. Of course, the employer may want to incur
the expense before 30 June and this may also be possible (refer discussion on deductions below) for a non-
associated employer and employee with the effect that the employer obtains a deduction in the 2011 year and
the employee is not taxed in the 2012 year.

There may still be time for employees to enter into effective salary sacrifice arrangements (to swap salary or
bonuses for say, superannuation or certain exempt or concessionally taxed fringe benefits) in relation to
income which they have not yet earned an entitlement to, although at this late stage in the income year some
considerable care may be needed to ensure that the Commissioner would be satisfied that the income had not
yet been earned. Now would be a good time for employees to consider whether an effective salary sacrifice
arrangement should be entered into for the 2012 income year.

If an assessable balancing adjustment will arise in relation to depreciable assets under the capital allowance
provisions, it may be possible to defer the balancing adjustment event until after 30 June.

There are special rules governing the timing of certain CGT events, however in the simple case of sale of an
asset to which the CGT provisions apply, the time of the CGT event will generally be the time of entry into the
contract for sale.

Accordingly, if deferral of CGT liabilities until beyond 30 June is desired (and you will not be using an available
CGT rollover or concession which has that effect), consideration may be given to deferral of entry into the
contract until after 30 June. If that is not commercially desirable, a similar outcome may be achieved through
the use of put and call options or possibly under an arrangement that includes conditions precedent to the
formation of the contract where those conditions precedent will not be met until after 30 June.



logicca

CHARTERED ACCOUNTANTS

If you are sitting on unrealised losses then it may be beneficial to realise them before 30 June by disposing of
the relevant asset.

This is a strategy that the Commissioner watches carefully and should only be used where you are legitimately
wishing to reduce your economic interest in the asset. Accordingly, if you are thinking of selling the asset to a
related party to realise the loss or if you or a related party are thinking of reacquiring the asset in the near future
or using options or other derivatives to maintain a similar economic interest, think again.

If you do not have capital gains in the 2011 income year then you should also be aware that realising capital
losses by 30 June will not assist you to reduce your 2011 tax liabilities as capital losses are quarantined against
capital gains. In this respect you should note that the Commissioner has taken quite an interest of late of
taxpayer’s attempts to overcome this quarantining problem by characterising capital losses as trading losses.

A review of your depreciation schedule may indicate that there are a number of items of plant and equipment
in respect of which a deductible balancing adjustment will be available where certain actions are taken before
30 June. Whilst there are a number of potential balancing adjustment events, the most commonly available
will include:

» Ceasing to use (or have installed ready for use) the depreciating asset for any purpose where you
expect never to use it again and its market value is less than its written down value; and

e The destruction of an obsolete depreciable item where the amount (if any) received for its destruction is
less than its written down value.

Where you are entitled to a capital works deduction (generally a 2.5% annual deduction for capital works
including buildings and structural improvements), the destruction of the capital works before 30 June will
generally give rise to a balancing deduction equal to the undeducted construction expenditure less the excess
(if any) of insurance or salvage recoveries over demolition costs.

Some taxpayers may obtain an immediate deduction for depreciable assets acquired before 30 June and
accordingly, may wish to bring expenditure on such assets forward:

« Small businesses taxpayers (broadly, those carrying on a business and satisfying the $2 million
aggregated turnover test) can elect to have most depreciating assets costing less than $1,000 (set to
increase to $5,000 from 1 July 2012) written off immediately as part of the low-value pool of
depreciating assets.

» Taxpayers can obtain an immediate deduction for depreciating assets costing less than $300 used to
generate non-business assessable income. The deduction will not be available for an asset that is
part of a set of assets acquired during the year where the set cost more than $300 in total or where the
cost of the asset, together with any identical or substantially identical items acquired during the year,
exceeds more than $300 in total.
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Prior to 30 June a review of all doubtful debts should be undertaken to determine whether the debt should be
written off.

In order for a tax deduction to be available in respect of the debt written off it must have been written off by 30
June and have been “bad” at the time it was written off. Guidance as to when a debt is “bad” is still generally
taken from the Commissioner’s 1992 ruling on the topic in which it was said that a debt would be considered to
be bad in any of the following circumstances:

* The debtor has died leaving no, or insufficient, assets out of which the debt may be satisfied;

* The debtor cannot be traced and the creditor has been unable to ascertain the existence or
whereabouts of any assets against which action could be taken;

» The debt has become statute barred and the debtor is relying (or it is reasonable to assume will rely)
on this defence for non-payment;

« The debtor is a company that is in liquidation or receivership and there are insufficient funds to pay the
debt (or the part of the debt being claimed as a bad debt);

* Where, on an objective view of all of the facts or on the probabilities existing at the time the debt (or a
part of the debt) is alleged to have become bad, there is little or no likelihood of the debt (or the part of
the debt) being recovered. In this respect, as a practical guide, the Commissioner will accept the debt
as bad under this point where, depending upon the particular facts, appropriate steps have been taken
to recover the debt and it has not simply been written off as bad. Depending on the circumstances,
and taking into account the size of the debt and resources available to pursue the debt, the
Commissioner considers that such steps would include some or all of the following: reminder notices
issued and telephone or mail contact attempted; a reasonable period of time has elapsed since the
original due date for payment of the debt; formal demand notice is served; issue and service of a
summons; judgment entered against the debtor; execution proceedings to enforce judgment; the
calculation and charging of interest is ceased and the account is closed; valuation of any security held
against the debt; sale of any seized or repossessed assets.

There are quite stringent rules applicable to most forms of prepayment and where these rules apply a
deduction for the expenditure will be spread over the period to which the expense relates up to a maximum of
10 years.

The prepayment rules do not apply to certain forms of expenditure. Most relevantly this includes amounts less
than $1,000 (though don't try to split payments to avoid the prepayment rules) and the payment of salary or
wages.

In addition, small business entities and non-business individuals can generally obtain a full deduction in the
income year of payment for a prepayment made where the eligible service period in respect of which the
prepayment relates is not more than 12 months and ends before the end of the following income year. This is
subject to potential restrictions for prepayments under “tax-shelter” arrangements. Such arrangements
generally concern negatively geared arrangements with external managers and multiple participants. They do
not include arm'’s length arrangements under which prepayments are made of certain insurances (buildings,
contents or rent protection) or interest on borrowings to acquire real property, publicly listed shares or units in
a widely held unit trust where the taxpayer has obtained or is reasonably expected to obtain rent from real
property, dividends or distributions from a unit trust and no other income except capital gains or insurance.
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Incurring expenses on repairs (other than “initial repairs” on an item acquired with a defect) conducted on
income producing assets prior to 30 June should give rise to an allowable deduction.

A repair is the act of restoring a thing to its former condition, not the reconstruction or replacement of the entire
thing or the making of an improvement to that thing. This can at times give rise to difficult questions of
judgement. The Commissioner has provided detailed guidelines with respect to what is a deductible repair in
Taxation Ruling TR97/23.

The acquisition before 30 June of consumables used by your business should generally give rise to an
immediate deduction. Consumables need to be distinguished from items which form part of your trading stock
or other assets. Examples of consumables might include stationery in an office environment and fuels, oils,
nuts and bolts used in a manufacturing or distribution environment.

If you are thinking about making a tax deductible gift in the near future, then you may wish to consider making
the qift before 30 June.

There is a broad array of recipients to whom tax deductible gifts may be made and intended recipients should
be able to inform you whether your gift will be deductible or not.

In certain circumstances deductions may be available for the value of gifts of property, with special rules
applicable to gifts of works of art and gifts of national heritage significance.

Payment of bonuses to employees before 30 June will give rise to a deduction in the current year.

A deduction will also be available for staff bonuses not paid at 30 June where the expense has been incurred
in the sense that the employer has a definite commitment or presently existing obligation to pay the bonus.

If you want a deduction for bonuses accrued but not paid at 30 June then you should ensure that by 30 June:

« There is a legal obligation to pay the bonus which is sufficiently evidenced in employment agreements,
minutes or other documentation;

* No further discretion is to be exercised or confirmation required to make the obligation to pay the bonus
binding;

« The amount of the bonus has been determined or, if it has not, must be capable of independent
ascertainment or estimation by reference to objective criteria; and

¢ Relevant employees have been informed of the amount of the bonus or, if not, the basis upon which it
is being calculated.
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Superannuation contributions (assuming they otherwise meet the requirements for deductibility) are only
deductible in the year they are made (that is, even though they may have been incurred they cannot be
deducted on an accruals basis).

Accordingly, if you want a deduction for a superannuation contribution in the 2011 income year (and such a
contribution might otherwise be considered appropriate because, among other things, there will not be a
breach of the member’s concessional contributions cap) the contribution must be made by 30 June 2011.

The Commissioner has summarised his view as to when a contribution is made as follows:

If the funds are transferred by... A contribution is made when...

Making a cash payment (either in Australian or foreign | The cash is received by the superannuation provider.
currency) to the superannuation provider

An electronic transfer of funds to the superannuation The funds are credited to the superannuation
provider provider’s account.

Giving the superannuation provider a money order or The money order or bank cheque is received by the
bank cheque on which payment is made superannuation provider, unless the order or cheque is
dishonoured.

Giving the superannuation provider a personal cheque | The personal cheque is received by the
(other than one that is post-dated) that is presented superannuation provider, so long as the cheque is
and honoured with cash or its electronic equivalent promptly presented and is honoured.

Giving the superannuation provider a personal cheque | The cheque is able to be presented for the payment
that is post-dated and that is presented and honoured (that is, the date on the cheque), so long as the

with cash or its electronic equivalent cheque is promptly presented and is honoured.
A related party (as maker) issuing a promissory note, The promissory note is received, so long as payment is
payable on demand at face value, to the demanded promptly and the note is honoured.

superannuation provider and the note is paid with cash
or its electronic equivalent

A related party (as maker) issuing a promissory Payment is able to be demanded or required to be
note, payable on a future date at face value, to the made, so long as the demand (if required) is promptly
superannuation provider and the note is paid with made and the note is honoured.

cash or its electronic equivalent

Accordingly, when making a superannuation contribution, care should be taken to transfer the funds to the
superannuation provider sufficiently prior to 30 June to ensure that the contribution will be treated as having
been made by 30 June.

Has someone told you about a great investment product with heaps of tax benefits, upfront deductions and so
on? Odds are you should turn and run! If you really think it is a good investment though, it may be useful to
have a look at the “Investment checklist” in the aggressive tax planning section of the ATO website, talk to
your financial planner about the merits of the investment and talk to us about the purported tax benefits of the
investment. Better to be safe ... than sorry like so many that have gone before you!
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Pre-30 June housekeeping

A number of the above timing strategies require some good pre-30 June housekeeping — taking action on time
and getting the paperwork right.

Depending on your circumstances there may be quite a number of other housekeeping matters that need to be
attended to by 30 June.

Discretionary trust distributions

By 30 June (and potentially earlier under some trust deeds) trustees of discretionary trusts should attend to the
following:

Consider the likely amount of income (including categories of income where the deed permits) and
capital gains of the trust;

Consider whether the deed requires any amendment in light of recent case law (for example, does the
deed give the trustee the discretion to treat receipts of a capital nature as income?) and whether there
are any “resettlement” risks of amendment (that is, does the amendment so change the terms of the
trust that a new trust is considered to have been created?);

Consider what discretions (if any) may need to be exercised to ensure that there is income of the trust
capable of being distributed, for example so that franking credits are not wasted or capital gains taxed
in the hands of the trustee;

Consider whether additional beneficiaries should be added, the procedures for doing so and whether
there are any resettlement risks associated with doing so;

Consider the position (including tax position) of existing beneficiaries of the trust and the effect a
receipt of distributions will have upon them, noting the following rates of tax applicable to Australian
resident beneficiaries in 2011

= Companies — 30%

= Individuals (excluding 1.5% Medicare levy, the 1% surcharge on high income earners without
sufficient private health insurance and the impact of the low income tax offset)

Taxable Income Marginal Rate Tax Payable
$0 - $6,000 Nil Nil
$6,001 - $37,000 15% $Nil plus 15% of amount

exceeding $6,000

$37,001 - $80,000 30% $4,650 plus 30% of amount
exceeding $37,000

$80,001 - $180,000 37% $17,550 plus 37% of amount
exceeding $80,000

$180,001 plus 45% $54,550 plus 45% of amount
exceeding $180,000
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Individuals may also benefit from the low income tax offset (reducing the amount of tax payable
in the above table) as follows:

Taxable Income Offset
$0 - $30,000 $1,500
$30,001 - $67,500 $1,500 reduced by 4 cents for
every dollar exceeding $30,000

By using the low income tax offset, minors in the 2011 year can have unearned income
(including trust distributions) of up to $3,333 effectively tax free and other individuals can earn
up to $16,000 effectively tax free.

« If the trust has made a “family trust election” or “interposed entity election”, consider whether the
beneficiaries are part of the “family group” and the consequences of distributing to a beneficiary that is
outside the family group;

« If there has been a CGT event in relation to which the 50% CGT discount is potentially available
consider which beneficiary or beneficiaries should receive a distribution that includes the relevant
capital gain (this will generally be an individual directly or via another trust as companies cannot benefit
from the 50% CGT discount);

« If there has been a CGT event in respect of which the small business CGT concessions may potentially
be applied consider any particular distribution requirements which need to be met in order to obtain the
concessions;

« Document your resolution in accordance with the terms of the trust deed. For example, if income in
accordance with the trust deed is based on net income for tax purposes and permits the distribution of
separate classes of income (of which there also includes capital gains and fully franked dividends) a
resolution may run along lines such as the following (in all cases tailored to the particular
circumstances including tax attributes of beneficiaries):

“The trustee has considered all the beneficiaries of the trust and, in accordance with the terms of
the trust, resolves to distribute the income of the trust as follows:

1. All capital gains are distributed to Adult Individual A;
2. All dividends are distributed to Company X;
3. The remaining income of the trust is distributed as follows:

i.  The first $3,333 to Minor Individual B;
ii.  The next $3,333 to Minor Individual C;
iii.  The next $80,000 to Adult Individual D;
iv.  The balance to Company X"

Failure to properly keep house in relation to discretionary trust distributions is like playing with fire, with ATO
staff performing compliance activities having been advised to conduct a detailed consideration of the trust
deed and all relevant documents (including, among other things, financial statements and trustee resolutions)
in determining who should be assessed on the net income of the trust.






